Recently, the international legality of the EU's economic activity in unlawfully acquired territories has gained much salience. Claims are increasingly heard that the duty of non-recognition requires the inapplicability of trade agreements to unlawfully acquired territories. In this light, this article attempts a survey of the relevant EU practice by focusing on the case-studies of Palestine and Western Sahara. The main question examined here is whether the EU has acted in breach of its obligation of non-recognition by concluding agreements with third States that extend to unlawfully acquired territories. Overall, this article argues that there is a growing gap between EU identity rhetoric as a promoter of international law and its actual practice on the ground.
Introduction
The EU's identity as a global actor is firmly anchored in a distinct normative and political agenda. As well as an economic power, the Union has consistently portrayed itself as a virtuous, normative power committed to the strict observance and development of international law, both internally and externally. 1 The Treaty of Lisbon further solidified the image of the EU not only as a 'power in trade', but also as a 'power through trade'. 2 'Power through trade' refers to the shift to the use of trade as a foreign policy instrument; the Union's external action is geared towards using its economic clout to externalise fundamental non-trade values and objectives, including respect for international law. 3 However, the unlawfulness of some territorial situations may call into question the legality and legitimacy of entertaining economic relations with the parties responsible for the conduct that brought about such situations. Trade relations with parties involved in unlawful territorial situations indirectly call into question respect for fundamental rules of the international legal order, such as respect for the right to self-determination. As will be explained below, under certain circumstances the duty of non-recognition of unlawful territorial situations under general international law limits or even prohibits economic relations with States responsible for these situations.
Recently, the international legality of the EU's economic activity in unlawfully acquired territories has gained much salience. Claims are increasingly heard that the duty of non-recognition requires the inapplicability of trade agreements to unlawfully acquired territories. 4 In this light, the present article attempts a survey of the relevant EU practice by focusing on the case-studies of Palestine and Western Sahara. The main question examined here is whether the EU has acted in breach of its obligation of non-recognition by concluding agreements with third States that extend to unlawfully acquired territories. Overall, this article argues that there is a growing gap between EU identity rhetoric as a promoter of international law and its actual practice on the ground.
The survey of the relevant EU practice is complemented by an analysis of the approach of the Court of Justice of the European Union (CJEU) to questions of interpretation of the territorial scope of trade agreements extending to unlawfully acquired territories to further identify the EU's overall approach to occupied territories. Respect for international law is now expressly a core constitutional norm -something that has been acknowledged by the Court itself. 5 The EU's external projection of itself as an entity firmly committed to the strict observance and development of international law generates the expectation that its courts also espouse something of this internationalist approach. 6 Thus, the way in which the EU courts have treated in their practice the duty of non-recognition is highly relevant in this context. In this light, the following sections will also examine the Court's reliance on international law, and in particular on the duty of non-recognition, in cases involving trade agreements covering unlawfully acquired territories. It will be argued that the Court's tendency to largely ignore the broader international legal framework of the dispute, including the duty of non-recognition, in this line of case-law does not sit well with the image of a court that shares an internationalist outlook -thereby undermining the image of the EU as an entity with a particular fidelity to international law.
Unlawful territorial situations and the duty of non-recognition
From the outset, a few general remarks regarding the duty of non-recognition under general international law need to be made in order to provide some context to the discussion of the CJEU's practice. It needs to be noted that when it comes to questions of territorial status (including title to territory; modes of acquisition of territory; and means of modification of territorial status) international law does not reduce itself to merely recording the facts on the ground. In this sense, it is the existence of substantive principles of legality, rather than the factual exercise of effective control over territory, that affects and determines the lawfulness of territorial situations. 7 As Judge Kreca observed: Effectiveness in a system with a defined concept of legality may be legally accepted only in cases in which it does not conflict with the norms that serve as criteria for legality. Within the coordinates of the de jure order effectiveness versus legality is an incorrect approach, because to accept effectiveness as a rule 'would be to apply a hatchet to the very roots of the law of nations and to cover with its spurious authority an infinite series of international wrongs and disregard for international obligations '. 8 This section discusses the unlawfulness of territorial situations arising from the breach of the obligation to respect the right to self-determination -a right that, as will be explained below, applies both to the Palestinian people and to the Sahrawi people. Although, for present purposes, the analysis is confined to this principle, it is worthwhile noting that a number of other principles and norms (including the uti possidetis principle, the principle of territorial integrity, as well as the prohibition of systematic racial discrimination including the prohibition of apartheid) may be relevant in assessing the lawfulness of a given territorial situation. 9 The right to self-determination is a core tenet of international law; it is clearly accepted and widely recognised as a peremptory norm of international law. 10 By virtue of this principle, peoples are to 'freely determine their political status' and to 'freely pursue their economic, social and cultural development'. 11 The right to self-determination creates a concomitant obligation on States regarding the method by which decisions concerning peoples should be made, that is by taking into account their freely expressed will. 12 The illegality of changes of territorial status when these are based on the denial, and thus the violation, of the right to self-determination finds widespread support in practice. In 1966 the UN General Assembly declared that South Africa had failed to fulfil its obligations in respect of the administration of its mandate in South West Africa (Namibia) through, inter alia, the forcible denial of the right to self-determination, and terminated South Africa's mandate on that basis. 13 The illegality of South Africa's presence in Namibia was confirmed by the Security Council, which then decided to request of the International Court of Justice (ICJ) an Advisory Opinion on the legal consequences for States of the continued presence of South Africa in Namibia. 14 The Court opined that South Africa's failure to submit itself to supervision by the UN and its disrespect for the right to self-determination amounted to a breach of the mandatory agreement. 15 That breach enabled the UN General Assembly to unilaterally revoke the mandate, thus terminating South Africa's right to govern the territory. 16 Another instance where the denial of the right to self-determination affected the legality of a territorial situation was Southern Rhodesia. 17 A few days before the unilateral declaration of independence by the Smith racist regime was issued, the UN General Assembly adopted a resolution appealing to all States 'not to recognize any government in Southern Rhodesia which is not representative of the majority of the people'. 18 The day after the declaration of independence, the Security Council adopted a resolution calling upon all States 'not to recognize this illegal racist minority regime'. 19 In Resolution 277 (1970), the Security Council toughened its stance by calling upon all Member States to take all appropriate measures 'to ensure that any act performed by officials and institutions of the illegal regime of Southern Rhodesia shall not be accorded any recognition, official or otherwise, including judicial notice, by the competent organs of their State'. 20 In a similar fashion, the General Assembly urged all States 'to refrain from any action which might confer a semblance of legitimacy on the illegal regime'. 21 According to Milano, this practice shows that 'the right to self-determination impacts upon the legality of any claim and/or implementation of effective Statehood which does not take into account a genuine expression of popular will, but is openly discriminatory towards the majority of the population'. 22 As expressly affirmed by the ICJ in its relevant Advisory Opinions, the right to self-determination applies both to the Palestinian people and to the Sahrawi people and, thus, these peoples are entitled to freely determine their own future political status. 23 According to the ICJ, the annexation of land severely impedes the exercise of the right to self-determination and constitutes, therefore, a breach of the obligation to respect that right. 24 Thus, as long as Israel and Morocco maintain their annexation of the territories in question (by means of settlements or otherwise), 25 that annexation amounts to a breach of their obligation to respect the right to self-determination.
The obligation of non-recognition spells out the consequences for third parties of this unlawful conduct on the part of Israel and Morocco. According to Article 42(2) of the Draft Articles on the Responsibility of International Organizations, in cases of a serious breach of a jus cogens norm, international organisations (such as the EU) have duties corresponding to those applying to States under Article 41(2) of the Draft Articles on the Responsibility of States for Internationally Wrongful Acts. 26 Thus, States and international organisations alike are under an obligation not to recognise as lawful a situation created by a serious breach of a peremptory norm of international law.
The principle that legal rights cannot derive from an illegal act (ex injuria jus non oritur) provides the rationale underpinning the obligation of non-recognition. 27 In the literature, non-recognition is considered as a precondition for an international legal order to exist. 28 According to Lauterpacht: 'to admit that an unlawful act, or its consequences or immediate manifestations, can become a source of legal rights for the violator of the law is to introduce into the legal system a contradiction which can only be resolved by the negation of its legal character'. 29 The obligation serves as a mechanism to ensure that a fait accompli on the ground resulting from an illegal act does not 'crystallize over time into situations recognized by the international legal order'. 30 While it may be questioned whether customary international law knows of a general duty of non-recognition of all situations created by a serious breach of a peremptory norm, 31 there is settled practice with regard to the obligation of non-recognition of territorial situations created by a breach of the right to self-determination. 32 Articles 41 and 42 of the Draft Articles on the Responsibility of International Organizations, which mirror Articles 40 and 41 of the Draft Articles on the Responsibility of States for Internationally Wrongful Acts, foresee an aggravated regime of responsibility, providing that the duty of non-recognition arises in cases of a serious breach of a peremptory norm of international law. A serious breach of a peremptory norm is defined in Article 41 of the Draft Articles on the Responsibility of International Organizations as a 'gross or systematic failure' to fulfil an obligation arising under a jus cogens norm. According to the International Law Commission (ILC) and to relevant practice, the denial of the right to self-determination qualifies as a serious breach of a peremptory norm giving rise to the duty of non-recognition. 33 According to the ILC the obligation of non-recognition not only covers formal acts of recognition, but also 'prohibits acts which would imply such recognition'. 34 In the Namibia case, 35 the ICJ elaborated on the scope and content of the obligation of non-recognition. The duty of non-recognition entails, inter alia, that States are under an obligation to abstain: (a) from entering into treaty relations with the non-recognised regime in respect of the unlawfully acquired territory; and (b) from entering into economic and other forms of relationship concerning the unlawfully acquired territory which might entrench the non-recognised regime's authority over the territory. 36 The ICJ reaffirmed the duty of non-recognition in its Wall Advisory Opinion. 37 In resolution ES-10/15 the UN General Assembly acknowledged the Opinion and called upon all Member States 'to comply with their legal obligations as mentioned in the advisory opinion'. 38 This formulation is important since it shows that States voting in favour of the resolution (including all EU Member States) have themselves characterised the obligations set out in the Opinion as 'legal obligations'. In the present context, it is also important to note that the EU has expressly acknowledged that it is bound by the 27 international law duty of non-recognition in its 2013 Guidelines on the eligibility of Israeli entities working within Israeli settlements in Palestine for EU funding. 39 Despite the fact that the duty of non-recognition is well entrenched both in theory and in practice, the exact contours of the duty's content remain unclear. 40 As seen above, the Namibia opinion made it clear that the ambit of the prohibition includes the conclusion of treaties extending to unlawfully acquired territories since this would imply recognition of sovereignty over that territory. In international law the capacity of States to enter into agreements that apply within their territory is 'an attribute of State sovereignty'. 41 Thus, any claim by a non-recognised regime to treaty-making capacity in relation to territory under its control needs to be construed as a legal claim to sovereignty -which third parties are under an obligation not to recognise according to international law. 42 In this sense, extending the territorial scope of an agreement to an unlawfully acquired territory would certainly amount to a breach of a third party's (in casu the EU's) obligation of non-recognition.
However, although this particular aspect of the duty of non-recognition is fairly uncontested, the same does not hold true for others. As Crawford observes: '[W]hile some elements of the obligation of non-recognition are clear, such as the prohibition on diplomatic relations and conclusion of treaties, or invocation of treaties which recognise the unlawful regime as sovereign, beyond this, it is difficult to delineate any operative content to the obligation.' 43 In particular, it is open to question whether other types of cooperation with an unlawful regime, including the importation of products from settlements, would imply recognition of the unlawful regime's authority over the territory -thereby amounting to a violation of the duty of non-recognition. 44 According to Moerenhout, the exportation of products from a settlement represents a claim of the non-recognised regime on the unlawfully acquired territory and, conversely, 'the act of importation remains a legal act, which requires the stamp of approval from the importing state, which holds a sovereign power over its trade policy'. 45 Thus, according to this line of argumentation, the importation of products into a third county's territory may be considered as implicit recognition of the unlawful regime's claim over the territory. 46 However, this view is far from uncontroversial. Some scholars consider the importation of products from settlements as falling outside the ambit of the duty of non-recognition altogether, 47 whereas others see importation as falling within the scope of the related but separate duty of not rendering aid or assistance in maintaining an illegal situation created by a serious breach of a jus cogens norm. 48 Given the uncertainty surrounding the types of conduct to which the duty of non-recognition may attach, the article will focus exclusively on the question of the territorial scope of the agreements concluded between the EU on the one hand and Israel and Morocco on the other -since, as seen above, the prohibition of entering into an agreement with the occupant in respect of unlawfully acquired territory is generally accepted as falling within the ambit of the duty of non-recognition. 39 Guidelines on the eligibility of Israeli entities and their activities in the territories occupied by Israel For the sake of completeness, it is worth mentioning as a final note that the Court in the Namibia case introduced an element of flexibility in the doctrine of non-recognition, the so-called 'Namibia exception'. 49 According to the Court, while acts that are undertaken in pursuance of the illegal administration are to be considered null and void since they purport to enhance unlawful territorial claims, minor administrative acts, such as 'the registration of births, deaths and marriages' and acts of benefit to the local population, are valid 50 as they are considered 'untainted by the illegality of the administration'. 51 Whether particular conduct is beneficial to the local population and as such falls outside the scope of application of the obligation of non-recognition is difficult to answer in abstracto; as Crawford notes: 'Ultimately, the question of whether a particular act falls within the Namibia exception . . . is highly fact-dependent.' 52 3. The territorial scope of the EU-Israel Association Agreement and the EU's obligation of non-recognition
The EU-Israel Association Agreement constitutes the legal basis for EU trade relations with Israel. The core aim of the Agreement is to reinforce the free trade area between the EU and Israel. 53 Goods exported from Israel to the EU and vice versa benefit from preferential tariffs and customs duties. 54 However, according to Article 7 of the Agreement, this preferential treatment applies only to products 'originating in Israel'.
It is important to note that the territorial clause inserted in the Agreement fails to provide a definition of the Agreement's precise territorial scope; Article 83 of the EU-Israel Association Agreement merely refers to the 'territory of Israel'. Another relevant agreement is the EU-PLO Association Agreement, which aims to promote the economic and social development of the West Bank and the Gaza Strip and to encourage regional cooperation with a view to consolidating peaceful coexistence and economic and political stability. 55 Article 73 of the EU-PLO Association Agreement states that it applies to the 'territory of the West Bank and the Gaza Strip'. It is noteworthy that the EU-PLO Agreement applies to the whole of the West Bank and the Gaza Strip -although the PLO only has partial control of these territories. 56 The ensuing lack of clarity has created serious problems in practice. 57 According to Israel, goods produced in the occupied Palestinian territory are produced in Israel's customs territory and, thus, they should be entitled to preferential treatment under the Association Agreement. 58 In light of the EU's duty of non-recognition, the territorial scope of the EU-Israel Association Agreement is of utmost importance.
The European Court of Justice (ECJ) was confronted with the question of the territorial scope of the EU-Israel Association Agreement in the context of the Brita case. The case concerned the import to Germany of goods from an Israeli company located in the West Bank. 59 the benefit of preferential treatment on the ground that it could not be conclusively established that the imported goods fell within the scope of the EU-Israel Association Agreement. 60 Brita, the company that imports the products in question, brought the issue before the German courts, which then submitted a preliminary question to the ECJ. 61 Despite an express invitation by the Advocate General to analyse the legal status of Israel's presence in the West Bank for the purpose of establishing the territorial scope of the Association Agreement, 62 the Court decided the matter solely with reference to the 'politically-detached' principle of pacta tertiis. 63 The ECJ argued that the EU-PLO Association Agreement implicitly restricted the territorial scope of the EU-Israel Association Agreement. 64 According to the Court, construing the territorial clause of the EU-Israel Agreement as meaning that Israeli customs authorities enjoy competence in respect of products originating from the West Bank would be tantamount to imposing on the Palestinian customs authorities an obligation to refrain from exercising the competence conferred upon them by virtue of the . . . provisions of the EC-PLO Protocol. Such an interpretation, the effect of which would be to create an obligation for a third party without its consent, would thus be contrary to the principle of general international law, 'pacta tertiis nec nocent nec prosunt'. 65 The judgment clarified that the scope of the EU-Israel Association Agreement does not extend to the occupied Palestinian territories, thereby making it abundantly clear that the EU has not implicitly recognised Israel's treaty-making capacity over these territories. At the same time, the Court's exclusive reliance on the pacta tertiis rule is formalistic and, more importantly, difficult to reconcile with the image of a court that shares an internationalist approach. 66 The failure to take into account the broader international legal framework of the dispute and, more importantly, the EU's duty of non-recognition, in interpreting the territorial scope of the EU-Israel Association Agreement leaves much to be desired. 67 In this light, it is difficult to escape the conclusion that, by focusing exclusively on the pacta tertiis rule, the Court sought to achieve conformity with EU law while avoiding being drawn into political storms. 68 However, this judicial strategy severely undermines the image of the EU as an internationally engaged polity.
EU-Morocco trade relations

The territorial scope of the trade agreements concluded between the EU and Morocco and the EU's obligation of non-recognition
The EU is Morocco's largest trading partner, accounting for 55.7 per cent of its trade in 2015, while 61 per cent of Morocco's annual exports go to the EU. 69 The EU-Morocco Association Agreement, which came into force in 2000, is the legal basis governing the relations between the two parties and its principal aim is to establish a free trade zone between the EU and Morocco. 70 In this light, the Agreement provides for reduced or no tariffs for certain products 71 and for the gradual implementation of measures for the greater liberalisation of reciprocal trade in agricultural and fishery products. 72 In 2008 Morocco became the first country in the Southern Mediterranean region to be granted 'advanced status' -thereby marking a new phase of privileged relations. 73 Against this background, an Agreement concerning reciprocal liberalisation measures on agricultural products, processed agricultural products, fish and fishery products was concluded between the EU and Morocco in 2010 and came into force in 2012. 74 Neither the Association Agreement, nor the Liberalisation Agreement clarify whether their territorial scope extends to Western Sahara. The Liberalisation Agreement does not include a territorial clause, while Article 94 of the Association Agreement merely refers to the 'territory of the Kingdom of Morocco'. However, both Agreements have been interpreted in practice as including Western Sahara. There is much evidence to support this proposition. The Commission's Food and Veterinary Office has paid visits to Moroccan exporters located in Western Sahara to check compliance with EU health standards under the Association Agreement. 75 Furthermore, the Commission has included 140 Moroccan exporters located in Western Sahara in the list of approved exporters under the Association Agreement. 76 The then High Representative of the Union for Foreign Affairs and Security Policy, Catherine Ashton, expressly confirmed that the Liberalisation Agreement allows Morocco to 'register as geographical indications products originating in Western Sahara'. 77 Finally, in the context of the Front Polisario case, both the Council and the Commission expressly acknowledged that the Liberalisation Agreement has been de facto applied to the territory of Western Sahara. 78 Thus, it is safe to assume that, under these Agreements, 'Saharan territory was included sub silentio'. 79 The question of Western Sahara gained considerable attention in the negotiations over the 2006 EU-Morocco Fisheries Partnership Agreement (FPA) 80 and the 2013 EU-Morocco Fisheries Protocol. 81 In 2006 the EU and Morocco concluded an FPA allowing access for EU vessels to Morocco's fisheries for an initial period of four years. 82 In exchange, the EU paid Morocco a financial contribution of 144.4 million euros for the relevant period. 83 The FPA's reference to 'waters falling within the sovereignty or jurisdiction of Morocco' 84 has been widely interpreted as including the waters off the coast of Western Sahara. 85 This interpretation is reinforced by the fact that the 2006 FPA replaced earlier fisheries agreements which 72 were similar in geographical scope and under which EU vessels were authorised by Morocco to operate in Western Sahara waters. 86 Furthermore, while the southernmost geographical limit of the FPA is not clearly defined, thereby creating doubt as to whether it extends beyond the internationally recognised maritime boundaries of Morocco, 87 the practice of the parties has settled the matter and the Commission itself has acknowledged that fishing by EU vessels has taken place in the waters off Western Sahara. 88 Upon its expiry, the FPA was not automatically renewed -partly because of doubts regarding its compatibility with international law. 89 Against this background a new Fisheries Protocol was negotiated and signed in 2013. The 2013 Protocol was modelled after its predecessor; it applies to 'waters falling within the sovereignty or jurisdiction of Morocco' 90 and, according to its provisions, the EU, again, pays a financial contribution to Morocco for access to its waters 91 -including the waters off the coast of Western Sahara. The Commission has clarified that 'the Western Sahara waters are included in the new Protocol'. 92 It is noteworthy that several Member States raised serious concerns over the inclusion of Western Sahara in the new Protocol. Denmark and Sweden voted against the adoption of the Protocol, raising doubt as to whether any economic gains resulting from its implementation would actually benefit the people of Western Sahara. 93 Finland, the Netherlands and the UK abstained from voting, citing similar concerns. 94 Despite some initial hesitation, the Parliament approved the new Protocol in 2013, acting on the advice of its legal service. 95 According to the Opinion rendered by the Parliament's legal service, Morocco, as a 'de facto administering power', is responsible for the economic development of Western Sahara. 96 The legal service claimed that, under international law, de facto administering powers are not prohibited from undertaking economic activities pertaining to natural resources in non-self-governing territories. 97 The Opinion rendered by the Parliament's legal service was largely based on a 2002 Opinion issued by the UN Under-Secretary General for Legal Affairs and Legal Counsel, 98 Hans Corell ('Corell Opinion'). 99 The UN Security Council requested Corell to issue an Opinion on the legality, under international law, of certain contracts concluded between Morocco and foreign companies regarding the exploration of mineral resources in Western Sahara. 100 Corell analysed the question from the point of view of the status of Western Sahara as a non-self-governing territory and did not touch upon the status of Morocco as an occupying power. Having analysed the relevant State and judicial practice, he concluded that mineral resources activities in a non-self-governing territory are illegal if conducted in disregard of the needs and interests of the people of that territory. 101 On this basis, the Parliament's legal service concluded that the Protocol between the EU and Morocco is compatible with international law as long as 'a certain amount of the financial contribution [granted by the EU] is allocated by Morocco to the benefit of Western Sahara population'. 102 The conclusion of the 2013 Fisheries Protocol was vociferously denounced by Front Polisario since it would 'give a sign of legitimisation to the Moroccan occupation of the Territory, thus contributing to the prolonging of the suffering of the Sahrawi people'. 103 The qualification of the legal status of Western Sahara as a territory 'de facto administered' by Morocco is questionable on a number of grounds. First, the concept of 'de facto administrative power' does not correspond to any legal category under international law. In other words, the concept simply does not exist as a matter of positive law. 104 The status of 'administering power' is a legal status granted by the UN and in the absence of such recognition a State cannot proclaim itself to be one. 105 The UN still recognises Spain as the de jure administering power of Western Sahara and Spain has relied on this status to extend its international jurisdiction in criminal matters to crimes committed in Western Sahara. 106 Furthermore, the legal service's reliance on the Corell Opinion for the purpose of substantiating the claim that Morocco is the de facto administering power of Western Sahara is not without problems. The Opinion in question made it abundantly clear that Morocco is not the administering power of Western Sahara and that this designation was only used by analogy in order to answer the more general question of whether mineral resource activities in non-self-governing territories by an administering power are illegal. 107 In this context, it bears noting that Corell has expressly distanced himself from any attempts to construe his 2002 Opinion as lending support to the view that, under international law, Morocco is the 'de facto administrative power' of Western Sahara. 108 In this light, it is difficult to escape the conclusion that by entering into a number of agreements with Morocco that have been de facto applied to the territory of Western Sahara, the EU has acted in breach of its obligation of non-recognition to the extent that it has recognised Morocco's treaty-making capacity with respect to Western Sahara and thus, implicitly, the Moroccan claim to sovereignty over the territory. 109 It is instructive that a number of other third-party States have publicly declared that their free trade agreements with Morocco do not extend to Western Sahara exactly because Morocco does not exercise internationally recognised sovereignty over the territory. The Norwegian Minister for Foreign Affairs has stated that the free trade agreement between the European Free Trade Association (EFTA) States and Morocco is not applicable to Western Sahara since Western Sahara is not part of Morocco's territory. 110 In a similar vein, the US has interpreted its free trade agreement with Morocco as not covering Western Sahara since 'the United States and many other countries do not recognize Moroccan sovereignty over Western Sahara'. 111 Furthermore, the fact that Morocco is not the administering power of Western Sahara and thus cannot conclude agreements extending to the territory in that capacity, raises questions regarding the legal basis that would justify Morocco's treaty-making capacity over Western Sahara.
Against this background, the next section endeavours to explore how the ECJ treated the question of the territorial scope of the Association and Liberalisation Agreements in the context of the Front Polisario case.
The ECJ and the territorial scope of the EU-Morocco Association and Liberalisation Agreements: the Front Polisario judgment
On 21 December 2016 the ECJ delivered its appeal judgment in the Front Polisario case. 112 The Grand Chamber overturned the General Court's judgment and decided that Front Polisario did not have legal standing to bring an action for annulment against the Council Decision adopting the Liberalisation Agreement since, in its view, neither the Liberalisation Agreement nor the EU-Morocco Association Agreement legally extended to the territory of Western Sahara. 113 The ECJ ruled that the General Court erred in interpreting the territorial scope of the Liberalisation Agreement as extending to Western Sahara to the extent that it failed to take into account Article 31(3)(c) of the Vienna Convention on the Law of Treaties (VCLT), 114 pursuant to which the interpretation of a treaty must be carried out in the light of 'any relevant rules of international law applicable in the relations between the parties'. 115 The Court pointed out three relevant rules of applicable international law that the General Court failed to take into account: the right to self-determination; Article 29 VCLT relating to the territorial scope of international agreements; and the principle of the relative effect of treaties (the principle of pacta tertiis). 116 By having recourse to the legal context of the dispute, the Court concluded that the territorial scope of the EU-Morocco Agreements did not include Western Sahara.
The ECJ's approach to treaty interpretation in Front Polisario has been criticised in the literature mainly because of the ECJ's artificial and selective reliance on international law. 117 According to Odermatt, the judgment is an example of the Court 'instrumentalizing' international law. 118 First, the ECJ approached the question of interpretation of the territorial scope of the Association Agreement and, by extension, that of the Liberalisation Agreement, largely through the lens of Article 31(3)(c) VCLT. However, The Court's excessive reliance on Article 31(3)(c) VCLT and the fact that it paid little to no attention to other elements contained therein go against the interpretative process envisaged thereunder; a process that is predicated on the combined application of all means of interpretation set out in Article 31. 119 This not only shows the Court's unfamiliarity with the operation of Article 31 VCLT, 120 but it is also hardly reconcilable with the aim of treaty interpretation in general. 121 Thus, the excessive focus placed on Article 31(3)(c) VCLT transformed the interpretive process from a quest to establish objectively the intention of the parties to a quest for the 'relevant rules of international law applicable in the relations between the parties'. More importantly, the Court's approach calls into question the very outcome of this process.
Secondly, the Court's findings are premised on the assumption that the legal status of non-self-governing territories (as entities separate and distinct from the States administering them) also implies that these entities enjoy some form of territorial sovereignty or title over territory; any other inference would run counter to the overall conclusion of legal inapplicability of the Association Agreement to the territory of Western Sahara. However, the Friendly Relations Declaration's 122 reference to the 'distinct and separate status' of non-self-governing territories is generally understood to mean that these territories enjoy a separate legal status, that is, a measure of international legal personality, and not necessarily some form of territorial sovereignty. 123 Overall, neither Chapter XI of the UN Charter (dealing with non-self-governing territories) nor the Friendly Relations Declaration address matters of territorial title as such, as their focus lies with the development of these territories and the people concerned. 124 The question of territorial sovereignty over non-self-governing territories remains a controversial one and there is evidence to suggest that sovereignty remains with the administering State. 125 The ICJ dealt with the question of sovereignty over non-self-governing territories in the Right of Passage case and it clearly accepted that the administering power retained sovereignty over the territory in question. 126 Furthermore, in its Advisory Opinion on Western Sahara, the Court clarified that the request, pertaining to the future status of the non-self-governing territory in question, did not relate to 'existing territorial rights or sovereignty over the territory'. 127 In the light of the indeterminacy surrounding questions of territorial sovereignty over non-self-governing territories, it is submitted that more by way of evidence should have been furnished by the Court in order to support the proposition that these entities enjoy a separate territorial status.
Furthermore, the Court's finding to the effect that Article 29 VCLT creates a presumption against extraterritoriality is questionable and it does not comport with the drafting history of the Article. The ILC, in its commentary on the relevant Article, made it abundantly clear that the matter of extraterritorial application of treaties was too complicated and it decided to leave it aside. 128 Accordingly, it is widely acknowledged that Article 29 VCLT does not create a presumption either in favour of or against the extraterritorial application of a treaty as the matter simply does not fall under the scope of the Article. 129 In this light, the Court's conclusion that Article 29 VCLT 'precluded Western Sahara from being regarded as coming within the territorial scope of the Association Agreement' 130 seems unsubstantiated.
The Court's interpretation and application of the pacta tertiis principle is also noteworthy. Here, the Court considered the peoples of Western Sahara as a 'third party', 131 thereby extending the pacta tertiis rule to non-State actors, as it had done before in Brita. 132 However, there are grounds to question the applicability of the principle to non-self-governing territories. The pacta tertiis rule expresses 'the fundamental principle that a treaty applies only between the parties to it'; 133 and thus, treaties to which a State is not a party are generally considered as res inter alios acta -a matter between others. The raison d'être of the principle is to ensure that States should not be bound against their will, 134 something that would run counter to two core tenets of international law, namely sovereignty and sovereign equality. 135 Thus, in international law, the principle is viewed as 'a corollary of the principles of sovereignty, equality and independence of States'. 136 Relevant legal literature suggests that the rule's conceptual roots in the notions of State sovereignty and sovereign equality preclude its application to State-non-State actor relationships. 137 State practice also supports the proposition that there are exceptions to the pacta tertiis rule vis-à-vis non-State actors. States may create entities with legal personality by means of a treaty and subject them to international obligations. International organisations are a case in point. These actors, while possessing legal personality, are third parties in relation to their constitutive treaties and they may incur obligations (among other things by means of their constitutive treaties) even absent their consent. 138 In this light, the Court's unqualified assertion that the pacta tertiis rule applies in casu seems to rest on thin evidentiary grounds. 139 Finally, the overwhelming majority of commentators have found problematic the Court's reluctance to engage extensively with the parties' 'subsequent practice in the application of the treaty' under Article 31(3)(b) VCLT for the purpose of interpreting the territorial scope of the Association and Liberalisation Agreements. 140 The importance attached to the subsequent practice of the parties to a treaty in its interpretation constitutes one of the most distinctive features of the Vienna rules. 141 According to the ILC, 'the importance of such subsequent practice in the application of a treaty, as an element of interpretation, is obvious; for it constitutes objective evidence of the understanding of the parties as to the meaning of the treaty'. 142 Treaty terms are given meaning by action and thus, the subsequent practice of the parties is the best evidence of their intention. 143 International adjudicatory bodies routinely have recourse to the subsequent practice of the parties in interpreting treaty terms. 144 The Court's approach to the element of 'subsequent practice' of the parties in the Front Polisario judgment does not reflect the importance attached thereto in international jurisprudence. Here, the Court did not take into account this element in establishing the ordinary meaning of the term 'territory of the Kingdom of Morocco', nor did it test the result of its initial textual interpretation against the background of this element in order to confirm its veracity. In a similar vein, the Court's dismissal of subsequent conduct by the EU and Morocco as mere de facto instances of application of the Agreements at hand to the territory of Western Sahara 145 is less than convincing since the Court failed to explain why these instances do not constitute subsequent practice within the meaning of Article 31(3)(b) VCLT.
Overall, the Court's reliance on international law in the context of the Front Polisario judgment seems artificial and selective. In an obvious attempt to evade a politically sensitive issue, 146 the Court used selectively international rules on treaty interpretation to limit the legal applicability of the EU-Morocco Agreements to the latter's territory, while stopping short of addressing the de facto application of the Agreements to Western Sahara. 147 The fact that the Court reaffirmed the right of the Sahrawi people to self-determination does not diminish the essentially political nature of the judgment. By circumventing the thorny question of the factual application of the Agreements to Western Sahara, the Court effectively turned a blind eye to the EU's actual practice on the ground. It is quite telling that although the Court mentioned the right of the Sahrawi people to self-determination, it failed to make any reference to the concomitant obligation of non-recognition incumbent upon the EU by virtue of international law. Thus, ultimately, the Front Polisario judgment lends evidentiary force to critical voices in the literature that have cast doubt on the image of the EU, as evidenced by the jurisprudence of its principal judicial organ, as an actor maintaining a distinctive commitment to international law. 148 The Court's line of reasoning in Front Polisario is not merely of academic interest but has important practical ramifications for the EU's approach to the territory -especially in the light of the newly adopted Council Decision amending Protocols 1 and 4 to the EU-Morocco Association Agreement. 149 The Decision in question purports to expressly extend the territorial scope of the EU-Morocco Association Agreement to Western Sahara. 150 The Court's failure to address the broader international legal framework of the dispute, and more fundamentally, the EU's duty of non-recognition, has (at least to a large degree) allowed the Council and the Commission to claim that the express extension of the Agreement to Western Sahara does not imply recognition of Moroccan 'sovereignty over Western Sahara'. 151 However, as shown above, the duty of non-recognition expressly requires third parties to abstain from entering into treaty relations with the non-recognised regime in respect of the unlawfully acquired territory. Thus, it is difficult to escape the conclusion that by extending the territorial scope of the EU-Morocco Association Agreement to expressly include Western Sahara, the EU falls foul of its international law duty of non-recognitiondespite the claim that such extension does not imply the recognition of Moroccan sovereignty over the territory. This illustrates the practical importance of the Court's line of argumentation in Front Polisario. Had the Court expressly pronounced on the incompatibility of the application of the Agreement to Western Sahara with the EU's duty of non-recognition, little room would have been left to the political institutions to pursue the express extension of the Agreement to Western Sahara.
4.3. The ECJ and the territorial scope of the EU-Morocco Fisheries Partnership Agreement and the 2013 Fisheries Protocol: the Western Sahara Campaign UK judgment
In Western Sahara Campaign UK, the Court was faced with the question of the territorial scope of the FPA and the 2013 Fisheries Protocol. 152 The EU's duty of non-recognition featured prominently both in the applicant's submissions and in the Opinion delivered by Advocate General Wathelet. According to the applicant, the inclusion of that territory and of the waters off the coast of Western Sahara within the territorial scope of the relevant EU-Morocco Agreements violates Article 3(5) TEU to the extent that such inclusion is incompatible with a number of international law duties incumbent upon the EU, including the duty of non-recognition. 153 For his part, the Advocate General, having ascertained that the agreements at bar cover Western Sahara, 154 opined that the inclusion of Western Sahara in the territorial scope of the EU-Morocco fisheries agreements constitutes a breach of the EU's duty of non-recognition to the extent that this inclusion constitutes recognition of Morocco's treaty-making capacity -and thus, implicitly, Moroccan sovereignty -over the territory. 155 However, the Court disagreed with this view and concluded that, as a matter of law, the agreements in question do not apply to the territory of Western Sahara and the waters adjacent thereto. 156 In doing so, the Court closely followed the reasoning applied in Front Polisario and relied heavily on the normative context of the dispute (Article 31(3)(c) VCLT) in order to buttress its finding of inapplicability of the agreements to Western Sahara. 157 In a similar vein to Front Polisario, the Court's approach to treaty interpretation in this case is open to criticism. 158 In both cases the Court relied selectively on international law rules, thereby managing to seemingly achieve conformity with international law without having to pronounce on the legal repercussions of the EU's policy and practice towards Western Sahara. 159 One aspect of the judgment which is strongly reminiscent of the approach to treaty interpretation espoused in Front Polisario is the Court's exclusive reliance on Article 31(3)(c) VCLT for the purpose of interpreting the term 'waters falling within the jurisdiction' of Morocco. 160 Here, the Court relied exclusively on Articles 55 and 56 UNCLOS 161 in order to interpret the territorial clause of the FPA and did not engage at all with the other means of interpretation listed in Article 31 VCLT. The Court's excessive reliance on Article 31(3)(c) VCLT and the fact that it did not take into account the other means of interpretation contained in the Article significantly depart from the letter and spirit of the Vienna rules, which -as seen above -envisage interpretation as a holistic process. Furthermore, as shown above, the majority of commentators have found the Court's reluctance to engage extensively with the parties' subsequent practice according to Article 31(3)(b) VCLT particularly problematic in the context of the Front Polisario case. The same reluctance to engage with the parties' subsequent practice for the purpose of interpreting the territorial scope of the FPA and the 2013 Protocol permeates the Court's judgment in Western Sahara Campaign UK. More particularly, the Court's failure to address the element of the subsequent practice of the parties -even though both the Council and the Commission expressly acknowledged that the agreements in question are applicable to Western Sahara 162 -severely undermines the outcome of its interpretative process. 163 Furthermore, as with Front Polisario, the judgment has significant practical consequences for the EU's future approach towards the territory -especially in the light of the ongoing negotiations for a new fisheries agreement with Morocco. In particular, the Commission is currently negotiating a Sustainable Fisheries Partnership Agreement with Morocco which is expressly intended to cover the waters off the coast of Western Sahara. 164 According to the relevant Commission proposal issued in October 2018, although the Court in the Western Sahara Campaign UK case concluded that the current Agreement does not extend to Western Sahara 'in view of the considerations set out in the Court's judgment . . . it was nonetheless possible to include that territory and the waters adjacent thereto in the [Sustainable] Fisheries Partnership [Agreement] . . . '. 165 The Commission's invocation of the Court's argumentation in Western Sahara Campaign UK in order to justify the express inclusion of the territory in the new fisheries agreement with Morocco illustrates the practical importance thereof. Had the Court applied the rules of treaty interpretation as these are understood and applied in international judicial practice, it would have reached the same conclusion as Advocate General Wathelet, namely that the application of the fisheries agreements to Western Sahara violates a number of duties incumbent upon the EU on the basis of international law, including the duty of non-recognition. Thus, the Court's 'instrumentalization' of international law in Western Sahara Campaign UK has allowed the institutions to continue their 'realpolitik' approach 166 towards Western Sahara as evidenced by the aforementioned Commission proposal.
Conclusion
The article has shown that the EU's trade practice in relation to unlawfully acquired territories does not comport with the image of the EU as an internationally engaged polity committed to the strict observance and development of international law. The case-studies of the occupied Palestinian territories and Western Sahara illustrate that the EU and its courts have systematically ignored the international law duty of non-recognition in carving out the legal relationship between the EU and these territories. The failure to take into account the international legal status of the territories vindicates the view that 'the story of the EU and international law as a happy family, is a seductive story, but it does have a few holes in its plot . . . [C]loser scrutiny reveals that the openness narrative is not supported by practice, in particular the practice of the courts.' 167 In this respect, the CJEU's selective reliance on international law in the Western Sahara cases is particularly disappointing. In both judgments the Court's unilateral re-interpretation of international law was clearly geared towards shielding the EU from the legal consequences stemming from its policy towards Western Sahara. 168 At the very minimum, this line of case-law should raise a few eyebrows as to the extent to which the Court performed its judicial function in a proper manner. On the international plane, few disputes have no political ramifications. As the ICJ put it:
[T]he fact that a legal question also has political aspects, 'as, in the nature of things, is the case with so many questions which arise in international life', does not suffice to deprive it of its character as a 'legal question' and to 'deprive the Court of a competence expressly conferred on it by its Statute . . . ' Whatever its political aspects, the Court cannot refuse to admit the legal character of a question which invites it to discharge an essentially judicial function . . . 169 Displaying a cavalier attitude towards international law in politically sensitive cases not only threatens the Court's own legitimacy, but also undermines 'respect for international law' as a core constitutional value of the EU -thereby undermining the image of the EU as a global actor with a particular fidelity to international law. 170
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